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(f) Although separate criteria are 
provided for the exemption of execu-
tive, administrative, and professional 
employees, those categories are not 
mutually exclusive. All exempt work, 
regardless of category, must be consid-
ered. The only restriction is that, when 
the requirements of one category are 
more stringent, the combination of ex-
empt work must meet the more strin-
gent requirements. 

(g) Failure to meet the criteria for 
exemption under what might appear to 
be the most appropriate criteria does 
not preclude exemption under another 
category. For example, an engineering 
technician who fails to meet the pro-
fessional exemption criteria may be 
performing exempt administrative 
work, or an administrative officer who 
fails to meet the administrative cri-
teria may be performing exempt execu-
tive work. 

(h) Although it is normally feasible 
and more convenient to identify the ex-
emption category, this is not essential. 
An exemption may be based on a com-
bination of functions, no one of which 
constitutes the primary duty, or the 
employee’s primary duty may involve 
two categories which are intermingled 
and difficult to segregate. This does 
not preclude designating an employee 
FLSA exempt, provided the work as a 
whole clearly meets the other exemp-
tion criteria. 

(i) The designation of an employee as 
FLSA exempt or nonexempt ultimately 
rests on the duties actually performed 
by the employee.

§ 551.203 Exemption of General Sched-
ule employees. 

(a) GS–4 or below. Any employee in a 
position properly classified at GS–4 or 
below (or the equivalent level in other 
comparable white-collar pay systems) 
is nonexempt, unless the employee is 
subject to the foreign exemption in 
§ 551.209. 

(b) GS–5 or above. Any employee in a 
position properly classified at GS–5 or 
above (or the equivalent level in other 
comparable white-collar pay systems) 
is exempt only if the employee is an 
executive, administrative, or profes-
sional employee as defined in this sub-
part, unless the employee is subject to 
§ 551.208 (the effect of performing tem-

porary work or duties on FLSA exemp-
tion status) or § 551.209 (the foreign ex-
emption).

§ 551.204 Exemption of Federal Wage 
System employees. 

(a) Nonsupervisory. A nonsupervisory 
employee in the Federal Wage System 
or in other comparable wage systems is 
nonexempt, unless the employee is sub-
ject to § 551.208 (the effect of per-
forming temporary work or duties on 
FLSA exemption status) or § 551.209 
(the foreign exemption). 

(b) Supervisory. A supervisory em-
ployee in the Federal Wage System or 
in other comparable wage systems is 
exempt only if the employee is an exec-
utive employee as defined in § 551.205, 
unless the employee is subject to 
§ 551.208 (the effect of performing tem-
porary work or duties on FLSA exemp-
tion status) or § 551.209 (the foreign ex-
emption).

§ 551.205 Executive exemption criteria. 
An executive employee is a supervisor 

or manager who manages a Federal 
agency or any subdivision thereof (in-
cluding the lowest recognized organiza-
tional unit with a continuing function) 
and customarily and regularly directs 
the work of subordinate employees and 
meets both of the following criteria: 

(a) Primary duty test. The primary 
duty test is met if the employee— 

(1) Has authority to make personnel 
changes that include, but are not lim-
ited to, selecting, removing, advancing 
in pay, or promoting subordinate em-
ployees, or has authority to suggest or 
recommend such actions with par-
ticular consideration given to these 
suggestions and recommendations; and 

(2) Customarily and regularly exer-
cises discretion and independent judg-
ment in such activities as work plan-
ning and organization; work assign-
ment, direction, review, and evalua-
tion; and other aspects of management 
of subordinates, including personnel 
administration. 

(b) 80-percent test. In addition to the 
primary duty test that applies to all 
employees, the following employees 
must spend 80 percent or more of the 
worktime in a representative work-
week on supervisory and closely re-
lated work to meet the 80-percent test:

VerDate Dec<13>2002 00:29 Feb 19, 2003 Jkt 200007 PO 00000 Frm 00571 Fmt 8010 Sfmt 8010 Y:\SGML\200007T.XXX 200007T


